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Arbitrability: Marriage Nullification & Custody of Children in Kenya

By: Paul Ngotho HSC*

Introduction
A tutor who is good, and I aspire to be one, needs a few memorable, catchy
phrases and examples of the kind which students would remember in the heat

of an exam and in future classmate banter.

I have been teaching arbitration courses in various institutions for over a decade.
Murder was, for many years, my favourite, not sin but, example to students of
what was not arbitrable. It fitted the bill. But that was before hearing - at first, I
could not believe my ears, Dr. Francis Kariuki’s presentation in an arbitration
conference on Republic v. Mohamed?!, in which the judge on 2 May 2013
dismissed an alleged murderer on the basis that the deceased’s family had
entered into an out of court settlement under customary law. I immediately
replaced murder with divorce proceedings at the top of my shrinking list of
what was not arbitrable in Kenya.

In my interaction with lawyers on this issue the last one year, I have
administered a little quiz and asked them to mark for themselves privately to
save them from embarrassment. The scores are also confidential. I have learnt
to treat all lawyers like my actual or potential in-laws in order to survive as an
arbitrator. The quiz is: Could an arbitrator nullify a marriage or give orders on
the custody of children? The answers must be either “yes” or “no”. No “ifs”,

* The author is a Chartered Arbitrator and holds a Master of Laws (LL.M) degree in
International Dispute Resolution from the University of London. He is the author of numerous
arbitration books and articles, some of which are available at www.ngotho.co.ke. His contact
is ngothoprop@yahoo.com.

1 Republic v. Mohamed Abdow Mohamed [2013] eKLR at
http.//kenyalaw.org/caselaw/cases/view/88947/
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“buts” or “requests for clarification or better particulars” are allowed. No time
to take further instructions. Subsequent discussions show that even some
specialist family lawyers are at best, unsure.

Some of the lawyers whom I have asked casually if divorce was arbitrable have,
while trying to show any respect they considered due to me, emphatically said
“no”. Others considered my question outrageous, if not disrespectful or proof
that, as they suspected all along a non-lawyer should be seen and not heard on
matters law.

My last such encounter was in small talk in the lobby of a Nairobi hotel on 17t
January 2023 at the official opening of the CIArb (K) newly purchased office
premises and arbitration facilities. I was in a group of an eminent Senior Counsel
and professor of law, a former Court of Appeal judge, a Chartered Arbitrator
and a former chairman of the Chartered Institute of Arbitrators Kenya Branch.
They were all quite sceptical of my proposition but very courteous. One of them
accepted that Ismaili religious arbitral tribunals could dissolve marriages but
was not prepared to consider the salient issues. I have sent an advance copy of
this article to those gentlemen.

This article discusses the outer limit of arbitrability under Kenyan law with a
focus on the dissolution of marriage. It will deliberately skip fraud and
corruption because their arbitrability has arisen in several matters in which I am
the arbitrator.

The sample court decisions from other jurisdictions below give a global flavour
to the discourse. I will also skip the sharing of parental responsibility and
sharing of assets after divorce and the other questions of family law which are
undoubtedly arbitrable.
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Freedom of Religion

Freedom of religion is guaranteed in Article 32 of the Constitution of Kenya 2010
(CoK 2010) as follows:

“32. (1) Every person has the right to freedom of conscience, religion,
thought, belief and opinion.
(2) Every person has the right, either individually or in community with

others, in public or in private, to manifest any religion or belief through

worship, practice, teaching or observance, including observance of a day

of worship.
(3)..N/A.

(4) A person shall not be compelled to act, or engage in any act, that is
contrary to the person’s belief or religion.” (Emphases added.)

According to Black's Law Dictionary, religion is:

“a [human's] relation. to Divinity, to reverence, worship, obedience, and

submission to mandates and precepts of supernatural or superior

beings. In its broadest sense [religion] includes all forms of belief in the
existence of superior beings exercising.”

Onguto J, in His Highness Prince Aga Khan Shia & another v Attorney General [2016]
eKLR? dismissed a constitutional petition to challenge the HC decision in TS] for
being filed in the wrong forum but helpfully quoted Nurani and added that,

“I must say that I see no reason why either Article 159 (2) of the
Constitution or the Arbitration Act should be interpreted to discourage

2 http://kenyalaw.org/caselaw/cases/view/122800/
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instead of encouraging the use of forums that are established to give
effect to other forms of Alternative Dispute Resolution.”

Generally, freedom of worship necessarily includes the right to obey deities,
religious institutions, holy scriptures and oral traditions. The Bible prescribes?,
in Paul’s typical strong language and clarity, that disputes between Christians
should be resolved internally and not referred to secular courts. Adjacent text
lists sexual immorality, swindling, greed, slander, etc. The substantive law and
procedure are found in the Old Testament. Jesus himself* restated part of it.

Why should a couple which wishes to refer the dissolution of its marriage to a
religious institution be denied that option or right and be required to submit to
a secular® court in which the judges, even when they are personally of the same
religion as the disputants, are bound to apply national laws?

Many religious people in Kenya marry under religious or cultural institutions,
some of which offer counselling services before and after the wedding. Where
do public interest considerations override those of the religious institutions?
Sebayiga®, takes a very cautious approach, saying that arbitration “may be
unsuitable for child custody and maintenance disputes” and proposes
legislative reforms in Kenya’s family, children and arbitration laws to expressly
state whether such disputes are arbitrable or not. Legislative reforms if any are
required, would be simply to codify and restate the law and to fill any gaps and
to ease make study of the law on the subject easier.

31 Corinthians 6: 1-6 NIV
4 Matthew 5:31-32
5 Read heathen, pagan or kafiri (Kiswahili equivalent)
¢ Vianney Sebayiga, The Arbitrality of Family Disputes in Kenya: A Case Study of the Court
of Appeal Decision in TS] v. SHSR (2019) EKLR which I read in (2022 10(1) Alternative
Dispute Resolution, a journal of the Chartered Institute of Arbitrators Kenya Branch.
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His and the other common concerns and objections to the use of arbitration in
family and children matters were addressed fully in Hirani. Thomas
Carbonneau” also has concerns that arbitrators may lack expertise in family law
because:

“An arbitrator can be anyone: a mental health professional,

psychologists, or family therapists so long as they have undergone

arbitration training. These professionals may encounter challenges in

interpreting the law... Worse still, any failure to follow due process

requirements may lead to the setting aside of an arbitral award”

“divorce arbitrators may not be trained jurists. An effective
arbitral process, for instance, would have mental health
professionals, as well as attorneys, serve as arbitrators. Obliging
psychologists or family therapists to render an award according
to law may riddle the process with problems and eventually
reveal itself to be unrealistic and unsatisfactory.”

The issue of the arbitrator’s qualifications addressed quite simply by the couple,
in choosing of the tribunal or the appointing authority.

Italy

This has been chosen as a sample of civil law jurisdiction. Baccaglini® notes that
it is not a new phenomenon for arbitrators to determine disputes according to a
religious law. She reports heated debate by scholars and politicians in Canada
and United Kingdom on whether decisions of Sharia Councils, which decide on
divorce and child custody, among other matters, should be recognised and

7 A Consideration of Alternatives to Divorce Litigation, 1986 U. IIl. L. Revv. 1119 (1986).
P.1161.

8 Baccagilini L,Prof, Arbitration on family matters and religious law: A Civil Procedural Law
Perspective in Civil Procedure Review, v. n.2:2-3, may-aug., 2012
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enforced by national courts. Baccaglini® estimated that there were at least 85
Islamic Arbitration Tribunals in the United Kingdom in 2009.

Apparently, the Roman Catholic Church provides Sacra Rosa tribunal, which is
authorised to annul religious marriages. In Pellegrini v. Italy, the European Court
of Human Rights overturned the decision of an Italian court, which had upheld
the decision of an ecclesiastical court annulling a Roman Catholic marriage.
Reason? The religious court had denied a party the right to be heard.

An Italian statutory provision expressly rules out personal status, legal
separation and divorce from the ambit of arbitration. * Similar provisions are
found in France and Germany.

India

The law in India is stated clearly below:

“...In the instant case, there is no dispute about the arbitration
agreement inasmuch as there is a specific arbitration clause in the
partnership deed. However, the question is as to whether the dispute
raised by the respondent in the suit is incapable of settlement through
arbitration. As pointed out above, the Act does not make any provision
excluding any category of disputes treating them as non- arbitrable.
Notwithstanding the above, the Courts have held that certain kinds of
disputes may not be capable of adjudication through the means of
arbitration. The Courts have held that certain disputes like criminal
offences of a public nature, disputes arising out of illegal agreements and
disputes relating to status, such as divorce, cannot be referred to

arbitration. The following categories of disputes are generally treated as
non- arbitrable: (i) patent, trademarks and copyright; (ii) anti-
trust/competition laws;  (iii) insolvency/winding up; (iv)

9 D. MacEoin, Sharia Law or “One Law for All”?
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bribery /corruption; (v) fraud; (vi) criminal matters.” (Emphases added.)
A. Ayyasamy v A. Paramasivam & Ors Civil Appeal No. 8245 - 8246 of
201610

“Arbitral tribunals are private fora chosen voluntarily by the parties to
the dispute, to adjudicate their disputes in place of courts and tribunals
which are public fora constituted under the laws of the country. Every
civil or commercial dispute, either contractual or non-contractual,
which can be decided by a court, is in principle capable of being
adjudicated and resolved by arbitration unless the jurisdiction of
arbitral tribunals is excluded either expressly or by necessary
implication.’” (Emphasis added.) Booz Allen & Hamilla Inc -vs- SBI
Home Finance Limited and others 2011 5 SCC 53212

Vivek Maurya’s 26t August 2021 blog titled Can divorce be granted by arbitration!3

Uganda

In Wissanja v. Wissanja'4, the parties and their counsel signed a standard form
titled, “Protocol for Reference of Court Cases to Arbitration” agreeing that “the
case be referred to arbitration before Mr Jimmy Muyanja”, who would
determine “whether there was an irretrievable breakdown in the marriage and
whether the parties should be granted a divorce”. They also agreed, for the
avoidance of doubt, that the arbitral award shall be incorporated as a
substantive part of the judgment of the court.

They also agreed, in that form, that the Arbitration and Conciliation Act of
Uganda was applicable. That Act is UNCITRAL based and similar to the

10 https:/findiankanoon.org/doc/180680303/. The case was referred to by a Kenyan Court in
A Kenya court in Miscellaneous Civil Suit E073 of 2018, Gerick Kenya Limited v Honda
Motorcycle Kenya Limited [2019] eKLR.

12 https://indiankanoon.org/doc/188958994/

13 https://blog.ipleaders.in/can-divorce-granted-arbitration/

4 httpsyyulii.org/ug/judgment/high-court-uganda/2009/34 last accessed on 1st March 2022.
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arbitration Acts of Kenya and of India in the areas which are critical here i.e. the
definition of an arbitration agreement and the grounds for setting aside.

The definition of an agreement in s. 2. (1)(e) of the Ugandan Act is straight from
the UNCITRAL Model Law?> and identical to s. 3. (1) of the Arbitration Act of
Kenya, that an arbitration agreement means

“means an agreement by the parties to submit to arbitration all or
certain disputed which have arisen or which may arise between
them in respect of a_ defined legal relationship, whether contractual or
not.” (Emphasis added.)

That provisions makes any dispute arising from any defined legal
relationship, “whether contractual or not” arbitrable at the option of the
parties.

The arbitrator was Jimmy Muyanja, who is well known in Kenyan arbitration
circles and was a member of the board of the Nairobi Centre of International
Arbitration for many years. Having heard the parties, issued both degree nisi
and, later, decree absolute in the award. High Court Registrar rejected an
application under s. 35(2)(a) to register the decree absolute, which was in the
form of an arbitral award, leading to this suit.

The Court took issue in the title of the standard from which the parties filled to
refer the dispute to arbitration and, in any case, somehow, found “no express or
implied arbitration clause”. Apparently, s. 3 of the Divorce Act of Uganda gives
the High Court exclusive jurisdiction to nullify marriage. If that is so, then the
Court was right in setting aside the arbitral award. Egonda-Ntende J, in setting
aside the award, took a similar view as Kimaru ] by saying as follows:

15 Article 7
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“The agreement contains no express or implied clause...it is clear to me that
the parties purport to grant jurisdiction to an arbitrator to decide questions
which, in my view, can only be decided by a competent court. And the
question is whether or not the parties ought to be granted a divorce.

The Court set aside the arbitral award on the basis of s. 3 of the Divorce Act,
which states that:

“(1) Where all the parties to a proceeding under this Act are Africans or where
a petition for damages only is lodged in accordance with Section 21, jurisdiction
may be exercised by a court over which presides a magistrate grade 1 or a chief
magistrate. (2) In all other cases jurisdiction shall be exercised by the High
Court only.”

The Court added that agreements under which marriages could be dissolved
through arbitration “would be void on grounds of public policy”.

On children born in a marriage, the Court said that “it would not be right for
the rights ... should be determined by an agreement between the spouses
without (their) participation”. This was an obiter dicta comment as children were
not the subject of either the arbitration agreement or of the award but is reflects
the attitude of the court of the matter.

Kenya
Nurani v. Nurani'®
This is probably the leading authority in this area. Madan JA noted:

“...it is the first time that the issues ventilated here have been
considered and decided by the Court of Appeal; perhaps a service has
been rendered to jurisprudence in Kenya”

16 Civil Appeal No. 52 [1981] KLR87 (also reported as AN v. MN (2008) 1KLR 65.
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One of the appellant’s complaints in TS] (more on this later) was that the High
Court had disregarded the Nurani, a binding precedent from the Court of
Appeal upholding a High Court decision, which has stayed a divorce petition
pending the hearing of the matter by the Ismailia Provincial Council, Kisumu,
which:

“has jurisdiction because Ismailis submit to it in respect of their
personal law, but Council is always subject to the supervisory
jurisdiction of the High Court should it not act according to law”
(Emphases added.)

The bench in Nurani was made up of Madan, Law & Potter JJA. Notably, the
judgment was issued some 28 years prior to the conception of article 159.2. (c)
of the Constitution of Kenya 2010 and 38 years before TS].

One must bear in mind that the Court of Appeal was the apex court in Kenya
then. The bench decided the case purely on the basis of simple common-sense
approach without legalese or bothering to cite any authority, refer to the
contractual nature of marriage or quite the arbitration legislation which was in
applicable then. This is interesting, given the weight of the case and that the
judges were aware that they were creating a precedent. To quote the court,

“Where a party has already submitted to the jurisdiction of the council
... it is impossible for the same proceedings to be instituted in the High
Court”.

All that mattered to the court was that:

“while the High Court has jurisdiction to hear and determine all matters
arising out of Mohammedan marriages, it should not do so where a litigant
has submitted to the jurisdiction of the Council...

Madan’s mind was, as always, crystal clear:
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“I am not aware of any statutory provision which prohibits a set
within the general society from setting up their own tribunal for the
settlement of matrimonial or other permitted disputes between its own
members... In an orderly society the High Court gives, as it ought to
give, recognition to a tribunal which is set up by the consent of
members of a sect to administer their personal law”

Madan ] does not ask whether marriage can be dissolved through arbitration.
Instead, he boldly asks, “Why not?”.

The appellant had also complained about the religious council lacking powers
to arrest a defaulter and to enforce its own orders. Listening to Madan is always
a pleasure:

“True, orders made by court are effective, because once made, they are
enforceable as they brook of less argument than a morally binding
order... A Disciplinary Action, ordered by a sectarian tribunal, carries
behind it the certainty of obedience arising from the immense might of
moral sanctions which may be imposed by the united society through
its power to order ostracism, excommunication, economic boycott,
etc., it is a power which has been, and still is, practiced effectively
since the early days of human history. It is a truism, for it is a fact
that morally binding orders are usually obeyed and rarely disobeyed.
That is also something which happens to court orders.”

One of the factors which Madan JA considered in depriving the prevailing party
costs was that “Perhaps a service has been rendered to jurisprudence in Kenya”.
Right again.

The appellant had raised the issue of whether the Council had the capacity to

apply the law of the custody of children, to enforce its decisions etc., Madan JA
disagreed. Law JA added:
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“... so far as the welfare of the children of the marriage is concerned, I see no
reason at this stage to think that the Council will not properly discharge its
duty” - Law JA.

She has also pointed out that the Council lacked the power to enforce its
decisions. Of course, an arbitral tribunal’s award is enforceable by courts.
However, Madan addressed went a little further:

“A Disciplinary Action, ordered by a sectarian tribunal, carries
behind it the certainty of obedience arising from the immense might of
moral sanctions which many be imposed by the united society through
its power to order ostracism, excommunication, economic boycott etc.
moral orders are usually obeyed and rarely disobeyed. That is
something which also happens to court orders. ”

The appeal was dismissed. The consequence was that the arbitral proceedings
before the Council, for the dissolution of marriage and custody of children, were
allowed to proceed.

TSJ v. SHSRY".

TS] was the wife while SHSR was the husband, duly married on 2nd May 1992
under the Islamic law, with their children ZS and SM born in 1994 and 2003,
respectively. The couple belonged the Shia Imani Ismailia and had, prior to their

marriage, affirmed its “entire and complete faith, devotion and loyalty in His
Highness The Aga Khan”.

In 2010, SHSR applied to the HH. The Aga Khan Shia Imani Ismailia National
Conciliation and Arbitration Board, Nairobi (“the Tribunal”), for separation or
dissolution of the marriage citing irreconcilable differences. The Tribunal’s
mandate, according to the Ismailia constitution, extended to arbitration of

17 Civil Appeal No. 119 of 2017 accessed
http.//kenyalaw.org/caselaw/cases/view/185178 on 12th February 2022.
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“domestic and family matters including those related to matrimony, children of
a marriage, matrimonial property, and testate and intestate succession.”

The Tribunal, having heard the couple and its children, issued an arbitral award
dated 15t September 2012 ordering the dissolution of the marriage and joint
parental responsibility of the children, with the actual custody, care and control
being given to the wife. The husband was given access and visiting rights and
would be responsible for school fees, medical cover and medical expenses of the
children and KES. 50,000/ = monthly spousal and child maintenance. The other
orders issued are not significant to this article.

On 18th February 2013, the wife filed a High Court application to recognize and
enforce the award under s. 36 of the Arbitration Act of Kenya 1995. The husband
opposed the application claiming that the Tribunal had no powers to order the
dissolution of marriage or the maintenance and custody of children. He also
filed a set-aside application under s. 35 of the Act. He opined that divorce was
in the exclusive jurisdiction of the courts and cited to his petition!s, which seems
to never have been pursued or determined.

In deciding whether the Board had jurisdiction to dissolve marriage, the High
Court considered Article 170. (5) of the Constitution of Kenya 2010 where is

stipulates that:

“The jurisdiction of a Kadhis” court shall be limited to the determination of

questions of Muslim law relating to personal status, marriage, divorce or

inheritance in proceedings in which all the parties profess the Muslim religion
and submit to the jurisdiction of the Kadhi’s courts.” (Underlining added.)

A closer reading and alternative interpretation of the article shows that the
Kadhi’s courts are not, when applicable, granted exclusive jurisdiction on

18 High Court Divorce Cause No. 118 of 2013
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divorce. The article confers jurisdiction on Kadhi’s courts (as opposed to other
courts) and simply sets the outer limits of their jurisdiction, without granting
them exclusive jurisdiction on the listed matter. That is where the High Court
missed the ball. Kimaru ] ruled that the arbitral award, “was null and void and
is not capable of enforcement as it purported to grant and order of divorce
which is within the exclusive jurisdiction of either the ordinary courts or the
Kadhi’s courts.”

The judge did not elaborate why he considered that ordinary courts and Kadhi'’s
courts had exclusive jurisdiction over the subject issues to the exclusion of
arbitration. Actually, his view is deeply entrenched in the minds of Kenyan
lawyers and judges.

Kimaru ] went on: “The Board did not have jurisdiction to grant orders relating
to custody of children under the Children Act. S. 73 of the Children Act states
that:

“73. Jurisdiction of Children’s Court

There shall be courts to be known as Children’s Courts constituted in
accordance with the provisions of this section for the purpose of —

(a) conducting civil proceedings on matters set out under Parts I1I, V, VII,
VIII, IX, X, XI and XIII;”

Those Parts deal with diverse issues from parental responsibility, children’s
institutions, custody and maintenance, guardianship, judicial orders of the
protection of children, children in need of protection, foster case and child
offenders. While s. 73 clothes the Children’s Courts with jurisdiction to
determine those issues, it does not say that the jurisdiction is exclusive. Kimaru
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J is in good judicial company, considering Wissanja v. Wissanja'® above, from the
High Court of Uganda.

Having lost in the High Court, the wife appealed to the Court of Appeal
complaining that: the High Court failed to appreciate that the marriage contract
between the parties provided for arbitration of any matrimonial dispute; the
Arbitral award fell within the meaning of an arbitral award under s. 3 of the
Arbitration Act and was therefore enforceable; the High Court erred in finding
that the dispute fell within the exclusive jurisdiction of Kadhi’s courts and the
High Court disregarded binding precedent, i.e. Hirani. Only the critical aspects
of those complaints will be discussed below.

First and foremost was whether ordinary courts or Kadhi's courts have
exclusive jurisdiction to grant divorce and orders relating to maintenance and
custody of children and also whether such disputes were arbitrable anyway. To
answer that question, the court traced the UNCITRAL origin of the Kenyan
Arbitration Act 1995 and deliberations on the Arbitration Bill in Parliament all
of which emphasised the role of arbitration in resolving commercial disputes.
No wonder the Court noted that:

“Given that background, the Judge of the High Court was indeed right
that the disputes envisaged for resolution under the regime of that Act
were those of a commercial nature.”

They noted that “although it is not expressly stated the Arbitration Act
“envisaged disputes to be resolved ... are essentially disputes of a commercial
nature and not of a personal nature”. This is odd, considering s. 3. (1) of the Act,
instead of restricting arbitration to commercial disputes, expressly contemplates
that non-commercial disputes could be arbitrated. That section adds, for the
avoidance of doubt, that it does not matter whether that relationship is

19 https./fulii.org/ug/judgment/high-court-uganda/2009/34
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contractual or not. All that is required in that clause is that a dispute, to be
arbitrable, must arise from a “legal relationship”, which marriage is.

Marriage is a contract anyway although a non-commercial contract, even
though I have seen social media posts and memes to suggest that marriage has
descended into a commercial venture.

Commercial disputes are only some of the legal relationships which are
arbitrable under the Act. A classic example is that disputes within a political
party are arbitrable even though the relationship between the members is not of
a commercial nature. In Livingstone Kamadi Obuga v. Uhuru Kenyatta & 3 Others
[2006] eKLR20 Justice Alnashir Visram invoked s. 6 of the Arbitration Act of
Kenya 1995 and referred a dispute among the members of a political party to
arbitration in accordance with the constitution of the party.

Salient Issues

Article 159. (2)(c) of the Constitution of Kenya 2010
Article 159. (1) of the Constitution of Kenya 2010 (CoK) is categorical that,

“Tudicial authority is derived from the people and vests in, and shall be

exercised by, the courts and tribunals established by or under this
Constitution.” (Emphases added.)

This has at least three fundamental implications. The first one is obvious: that it
is “the people” also referred to as “we the people of Kenya” in the preamble of
COK or simply as “Wanjiku” in Kenya speak, who decide what is arbitrable or
not. According to Article 1. (1) and 1. (3) of CoK, the People are sovereign and
have simply delegated or donated some of their powers to the legislature,
executive and judiciary. That means that neither the judiciary nor any other arm

20 http.//kenyalaw.org/caselaw/cases/view/39100
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of government has any inherent powers vis a vis the People. The Judiciary has
absolutely no authority except or beyond what the People have donated to it.
Second, that the People, being the sovereigns, could change or recall some or all
the judicial powers at any time. The People of Kenya, do not have to act together
in removing a matter from national courts. Any two persons can remove their
own dispute from a national court so long as that removal is not expressly
barred by the People in a legislation. That means that in matters of private or
personal law, the People could as groups or as individuals remove certain
matters from the purview of courts to private fora.

The third implication relates to the characterisation of courts and tribunals -
some are created “by” CoK and others “under” CoK. The courts and all
tribunals whether created directly “by” or indirectly “under” CoK through
statutes. Arbitral tribunals are, generally, in the category of the tribunals which
are created “under” a statute and not directly by CoK.

Do we, in the CoK era, give undue credit to Article 159. (2)(c)? In order to
objectively test what effect, if any, the article 159. (2)(c) has on jurisprudence,
one must ask 2 rather obvious independent questions. First, if there were
precedents/jurisprudence prior and after CoK are the same, then we cannot
ascribe post 2010 decision to a. 159.2.c.

Second is, if whether jurisdictions which do not have a constitutional provision
similar to CoK Article 159. (2)(c) have similar decisions, then our recital of that
article is only a matter or courtesy.

It could well be that counsel and courts end up in pathological logic, like that
the sun rose this morning because the weather forecaster said so. The truth is
that the sun would still have risen even if the weatherman or his favourite
presidential candidate in the upcoming presidential election for that matter, had
not said it would.
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I believe that courts should apply contracts, covenants and statutes "as is"
strictly and delve into the broad and amorphous power to "promote" arbitration
and ADR generally under Article 159. (2(c) only in marginal cases or where the
contract or statute are either unclear or deficient. For example, the constitutional
provision can be a great help to courts is curing pathological arbitration clauses
- but it must be said, that jurisdictions which do not have that or similar
constitutional clause have been at the forefront of curing such clauses anyway.
Madan decided Nurani some 28 years before CoK came into existence. And it is
still good law, which can stand on its own with or without Article 159. (2)(c),
which is now thrown around pleadings to crowd issues and confuse judges. It
is easy to forget that Kenya had an arbitration legislation, and, I believe, pro-
arbitration courts even before CoK 2010.

The significance of this is that the court in TS] would, in all probability, have
reached the same decision it did even if they did not have the benefit of Article
159.2. (c) of CoK.

Confidentiality

The right to privacy under Article 31. (c) of CoK does not come near the
confidentiality of arbitration. Indeed, confidentiality is one of the characteristic
features of arbitration. It is ensured unless the parties expose themselves in
court.

Parties who refer their marriages to court for nullification lose their privacy.
Incidentally, the head of the Ismailia community, His Royal Highness the Aga
Khan, has divorced twice through secular courts and so the details are available
to the public. Much or a lot of the details of his divorces?! would still be under
wraps if he and his former wives had subjected their disputes to inhouse
arbitrations.

21 For example, the story at https://www.smh.com.au/entertainment/celebrity/the-aga-khan-
the-alleged-affair-with-an-air-hostess-and-the-75-million-divorce-settlement-20120112-
Ipwjt.html
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Divorce by Consent

Under s. 31 of the Act, an arbitral tribunal is duty-bound to record an award on
agreed terms. Neither the parties nor the tribunal are required to give reasons
in a consent award. All this paves way for divorce by consent recorded by an
arbitrator. This might be inconsistent with fault-based approach to divorce in
some jurisdictions. Whatever the case, parties could, in court or arbitration,
short-circuit the contemplated due process by the respondent simply not
appearing.

Applicable Law

This article is limited to whether a party which wishes to have a divorce could
refer the matter for determination by an arbitral tribunal instead of court and
not a discourse of the circumstances, procedures or standards under which
divorce would be granted or denied.

Whether divorce is permissible under the couple’s faith(s) and whether it would
be granted in the circumstances of the case are some of the issues to be
determined by the arbitral tribunal. The tribunal would also decide whether the
differences which have arisen in a marriage are reconcilable or not.

Religion and culture define marriage as well as the resultant rights and
obligations of the married person to the spouse, relatives and society. Conjugal
rights, as defined legally and not in Kenya speak, is also a function of religion and
culture.

In Christianity, marriage is the exclusive union between one man and one
woman for life. Various denominations either strongly discourage or
completely prohibit divorce and remarriage while polygamy is accepted in
some of the African-instituted churches.

Predictably, the treatment of marriage, divorce and custody of children with
respect to a particular family will vary depending on whether the matter is

referred to traditional elders, religious tribunal or court. The situation is
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compounded if one partner has shifted to a different denomination or religion
after getting married.

Doubts which had arisen in the interpretation of Mosai law were clarified by
Jesus himself some 2,000 years ago by identifying adultery?? as the only ground
for divorce. On that occasion, the adultery discussed was that of a wife, not of a
husband. That little detail, or distinction as a lawyer would call it, gains greater
significance when one considers that the companion of the adulteress2, through
apparently caught red-handed, was charged alone. Her partner in crime was
not produced or orders for his production sought. Indeed, the meeting ended
abruptly when Jesus challenged the “anyone without sin” to cast the first stone.
Christians consider adultery, for both men and women, as any other sin, which
is forgivable upon repentance. However, there is great diversity on whether and
in what circumstances divorce should be allowed.

Custody of Children
On the Council’s jurisdiction to determine the custody of children, Madan JA
does not mince his words in Hirani:

“It is incorrect statement of the law that the High Court has exclusive

jurisdiction under the Guardianship of Infants Act.... The Council is

empowered under the (its) constitution to entertain proceedings
relating to custody of children. It is incorrect to arque that the Council
cannot apply the provisions of the guardianship of Infants Act”

Universal Application of Hirani and TS]

The principle that marriages between Ismaili Muslims can be dissolved through
arbitration has been firmly established. This article will now explore who else
can have their marriage dissolved through arbitration provided that there is a
valid agreement to refer such disputes to arbitration.

22 Mathew 19: 3,9 NIV
23 John 7:53-8:11 NIV
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First, it should be obvious that the marriages of non-Ismaili Muslims can also be
dissolved through arbitration.

Second, that couples of Christian, African traditional or any other faith can have
their marriages dissolved through arbitration. Nothing in the two cases turned
on the Ismaili religious practices while in Wissanja above, the issue of the
couple’s religion does not feature in the court proceedings. Furthermore, the
Ismaili religion does not enjoy any special legal status in Kenya.

The third point arises from the second one above: that the same applies to
people who do not subscribe to any religion.

Four, while the arbitral tribunals in Hirani and TS] were religious council, party
autonomy means that parties, whether they are religious or not, can refer their
dispute to a non-religious or secular tribunal of their choice.

Five, the arbitral tribunal’s qualifications and religious belief, if considered
important, can be addressed by the parties by appointing professional
arbitrators of their religion.

Six, the number of tribunal members does not matter. Parties could go to a
presumably fairly large religious tribunal, a tribunal of three members or a sole
arbitrator.

Seven, while the parties in Hirani and TS] consented to arbitration at the start of
the marriages, a couple could sign an arbitration clause any time later, even after
the dispute has arisen, as in Wissanja. An arbitration agreement is equally valid
whether entered into at the same time as the contract or later. Distinction of
arbitration clauses entered when a dispute has arisen as “submission
agreements” is purely academic and has absolutely no legal or practical effect.
Indeed, the Kenyan, Ugandan and UNCITRAL Model law do not make any
distinction whatsoever or acknowledge the semantic nuance.
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Eight, Arbitral award issued elsewhere dissolving marriages or granting
custody of children can be enforced in Kenya, which is a New York Convention
state. Similarly, such awards, if issued in arbitrations which are seated in Kenya,
can be enforced in any the New York Convention state. This is relevant
particularly to Kenyans in diaspora and to expatriates who reside in Kenya.

Appeals Against Arbitral Awards

In Hirani and TS] there is no issue of the tribunals having gotten the law wrong
or disregarded the best interests of the minors or failing to understand the
applicable laws on marriage, custody of children or maintenance.

Generally, arbitral awards are not appealable, while setting them aside is
notoriously difficult. However, parties could consensually reserve their right to
appeal under s. 39 of the Act. Such reservations are rare.

Lack/Neglect of Arbitration Agreements

Ismaili Muslims generally enforce their arbitration agreements with respect to
marriage and businesses. The English Supreme Court overruled a judgement by
the London Court of Appeal (Javrai c. Hashwani [2010] EWCA Civ. 712) and held
that an arbitral agreement, under which parties provided the arbitrators to be
chosen among the Ismaili community, would not be discriminatory at all, due
to the fact that parties can choose arbitrators in whom they have confidence, and
who have the technical expertise to resolve a dispute.

That some Christian marriages are not subject of an arbitration clause is
probably a matter of choice or custom, not lack of institutions. Whatever the
case, the Bible lays the necessary doctrinal foundation while the canon laws of
the Roman Catholic and constitution of the Anglican have the provisions and
mechanisms on the arbitration of all disputes between their members, who
cannot blame anybody if they neglect the in house procedures in favour of state
courts.
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Epilogue

Arbitration has reached maturity and is now exploring the outer limits. The
boundaries of what is arbitrable are being extended all the time. Divorce and
child probably the last frontiers of arbitrability. Henceforth, the question will
not be "is this dispute arbitrable" but "is this dispute, by any chance, un-
arbitrable” in Kenya?

I apologise, most profusely, to all the arbitration students whom I taught, until
recently, that nullification of marriage was not arbitrable. I was not aware, until
recently, that it was.

Finally, thank you for asking. Yes, I am available to arbitrate as sole, wing or

presiding arbitrator of disputes and to issue orders to nullify a marriage and on
custody of children if such are warranted.
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