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Absolute Immunity of Arbitrators: Fact, Fallacy or Fantasy? 
 

By: Paul Ngotho HSC * 
 
 

Background 

 “Arbitrators getting sued. Most of us presume we're safe in our quasi-judicial 

cocoon. Has anyone got stories where unhappy parties have gone after the 

arbitrator?” That was a query from an international arbitrator on LinkedIn on 

24th February 2014. My response was that we had experienced very robust, even 

vicious challenges to arbitrators in Kenya but not direct suits against the 

arbitrators, yet.  

 

A Kenyan court, in September 2020, ordered the International Chamber of 

Commerce to disclose documents in a fraud case against an arbitrator, who was 

facing cases in both Kenyan and French courts by Kenyan mobile phone repair 

company Technoservice Ltd for breach of contract, fraud and breach of trust.* 

Krystal1 opines that the fact that the Kenyan court compelled the handover of 

documents shows that the court is at least willing to entertain the possibility of 

arbitrator liability.  

This begs several questions: Do arbitrators in arbitrations seated in Kenya have 

immunity from prosecution in all civil and criminal proceedings for all actions 

and decisions made in arbitral proceedings? If so, is that immunity, if any, 

limited to acts done in good faith, as suggested by a simple reading of the 

Arbitration Act 1995, or is it absolute? What remedies are available to the parties 

                                                     
* The author is a Chartered Arbitrator and holds a Master of Laws (LL.M) degree in 
International Dispute Resolution from the University of London. He is the author of 
numerous arbitration books and articles, some of which are available at 
www.ngotho.co.ke. His contact is ngothoprop@yahoo.com. 

 
1 Krystal L., The Arbitration Vaccine: Immunity of Arbitrators. At  
http://arbitrationblog.practicallaw.com/the-arbitration-vaccine-immunity-of-arbitrators/ 
accessed on 27th August 2021 
. 
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who are aggrieved by an arbitrator’s actions? This article attempts to answer 

those questions. It will first consider the state of affairs in other jurisdictions. 

UK, US, Nigeria, France and China 

 

In Floyd & Barker case of 1608, an English case quoted in Randall v. Brigham2 in the 

US Supreme Court in 1868: 

 

 “The reason and cause why a judge, for anything done by him as judge, 

by the  authority which the king hath committed to him, and as sitting in 

the seat of the king  (concerning his justice), shall not be drawn in 

question before any other judge, for  any surmise of corruption, except 

before the king himself, is for this: the king himself  is de jure to deliver 

justice to all his subjects; and for this, that he himself cannot do  it to all 

persons, he delegates his power to his judges, who have the custody and 

 guard of the king's oath. And forasmuch as this concerns the honor and 

conscience  of the king, there is great reason that the king himself shall 

take account of it, and  no other” (Emphases added.) 

 

The reason captured above is that a judge cannot be sued since he is an agent of 

the king. Suing the judge would be like suing the king.  That reasoning resonates 

with Article 159. (1) of the Constitution of Kenya 2010 that all judicial authority 

comes from the people or the public, who have vested or donated it in the courts 

and tribunals. The king, being sovereign could, of course, dismiss the judge 

from the bench. Dismissal of a judge for misconduct is a completely different 

remedy from prosecution.  

 

In Randall v. Brigham itself, the court helpfully added that: 

 

 “This general doctrine is especially applicable in America, where, by our 

National  and State constitutions, judicial power is vested exclusively in 

                                                     
2 https://www.law.cornell.edu/supremecourt/text/74/523#fn17 
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the courts. The duties  of a judge are public duties imposed by law. He 

must perform them. If he acts  corruptly or incompetently, he may be 

impeached. And in Massachusetts, he may  be removed by the governor, 

with consent of the council, upon the address of both  houses of the 

legislature. 

 

It is inconsistent with the nature and true theory of the judicial functions, that 

an  action  should lie against a superior judge, for any judicial act, even though 

in excess  of his  jurisdiction. 

 

The very foundation of this principle is to protect judges when they have erred… 

To  secure the maximum of impartiality, a judge must be protected from 

personal  responsibility for his errors, if he happens to make any...  

Accordingly, for more than five hundred years, by a uniform series of decisions, 

judges have  been held exempt from personal responsibility for their judicial 

words  and acts.” (Emphases added.) 

The two cases say that judges require immunity because they perform public 

duties and should be shielded from litigation in order to dispense justice 

without fear. Arbitrators perform similar public duties, but privately. They also, 

of course, require protection to work without fear. 

 

Oyekunle and Ojo3 believe that “it would be inappropriate to expose an 

arbitrator to the nuances of a recalcitrant party who will sue him if he loses or if 

he intends to delay the proceedings or the execution of the award… It is 

generally considered that the reasons for providing immunity are the same as 

those that apply to judges in the courts… immunity is necessary to enable a third 

party to properly perform an impartial decision-making function.” 

                                                     
3 Handbook of Arbitration and ADR Practice in Nigeria, Lexis Nexis p. 79-81. 
 



Absolute Immunity of Arbitrators: Fact,                ((2023) 11(1) Alternative Dispute Resolution))     
Fallacy or Fantasy? Paul Ngotho HSC   
 

178 

 

Under French law4 generally, the liability of an arbitrator to the parties is 

contractual by nature, as the arbitrator is related to the parties by virtue of a 

contract. The law allows civil claims to be brought against arbitrators on the 

grounds of contractual responsibility. Such claims could arise if, for instance, 

the arbitrator does not implement the arbitral procedural rules, resigns without 

a good reason or breaches the duty to disclose any fact which might lead to his 

or her removal. 

 

An arbitrator’s immunity is not absolute in French law and does not cover all 

acts and omissions included in the scope of the arbitrator’s mandate. In 

particular, the arbitrator remains liable for fraud, gross negligence and willful 

misconduct. French law provides that an arbitrator is not liable for errors 

committed in the adjudication of the claim or the contents of the award. 

Therefore, a party which is not satisfied with an award first challenge the award 

itself instead of suing the arbitrator. 

 

This is typical of civil law jurisdictions. For example5, an arbitrator may be liable 

for damages in the event of committing gross negligence in the Netherlands, 

without any requirement for the arbitrator to have acted in bad faith. The 

position in the Middle East is much less sanguine. Qatar and Tunisia both apply 

strong civil liability regimes. Criminal liability was only repealed in the UAE in 

2018. 

 

Articles 34, 38 and 58 of the Arbitration Law of the People's Republic of China 

provide that an arbitrator is in serious violation and shall bear the legal liabilities 

if he or she is involved in prohibited activities like meeting the parties concerned 

                                                     
4Source:https://cms.law/en/int/expert-guides/cms-expert-guide-to-international-
arbitration/france accessed on 12th December 2022. 
5Source:http://arbitrationblog.practicallaw.com/the-arbitration-vaccine-immunity-of-
arbitrators/ last accessed on 12th December 2022. 
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or their attorneys in private or accepts gifts or hospitality from the parties or 

their counsel6.  

 

Arbitration Act of Kenya 1995 

The above perspectives give the general global picture. The presence and extent 

of arbitrator immunity is primarily a matter of domestic law and, to some extent, 

the applicable arbitration rules and the contract between the tribunal and the 

parties if the legislation leaves such leeway.  

 

Arbitrator immunity was not originally provided for in the current arbitration 

statute, which is dated 1995. It was introduced in the 2010 amendment, which 

predates the Constitution of Kenya 2010 by close to a year. It became S. 16B of 

the Arbitration Act of 1995, which states that:  

 

 “(1) An arbitrator shall not be liable for anything done or omitted to be done 

in  good faith in the discharge or purported discharge of his functions as an 

 arbitrator. 

 

 (2) Subsection (1) shall extend to apply to a servant or agent of an arbitrator in 

 respect of the discharge or purported discharge by such a servant or agent, 

with  due authority and in good  faith, of the functions of the arbitrator. 

 

 (3) Nothing in this section affects any liability incurred by an arbitrator by 

reason of  his resignation or withdrawal” (Emphases added.) 

 

The text is similar to that in Article 160 (5) of the Constitution except for three 

significant differences. First, “lawful performance” is not required for the 

                                                     
6 Tao, J Prof. "Salient Issues in Arbitration in China" p 816 accessible at  
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&v
ed=2ahUKEwiSlNSascz8AhXRif0HHRMTAXsQFnoECBIQAQ&url=https%3A%2F%2Fdig
italcommons.law.scu.edu%2Fcgi%2Fviewcontent.cgi%3Freferer%3D%26httpsredir%3D1%2
6article%3D1777%26context%3Dfacpubs&usg=AOvVaw02Zzh7-spKUGWE57IGNvBE 
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arbitrator to get protection. Second, the immunity is not available to an 

arbitrator who resigns or withdraws. Third and most significant is that the 

immunity of arbitrators, unlike that of judges, extends to acts and omissions 

“purportedly done” in the course of his work. This means that the arbitrator is, 

by statute, immune for acts committed beyond and without jurisdiction. 

 

Resignation and Withdrawal 

S. 16B (3), which is cited above, exposes an arbitrator to proceedings after 

resignation or withdrawal. While the meaning of the text is clear, this author is 

unable to grasp the purpose of that provision or how it would apply. Given that 

the arbitrator is immune for acts prior to resignation or withdrawal, how he or 

she could, after resigning or withdrawing, be held liable for prosecution for 

actions taken while he or she was lawfully in office is beyond comprehension.  

 

The risk of prosecution could easily be counterproductive to the administration 

of justice by motivating arbitrators to hold on even when they should let go due 

to ill health or other considerations.  

 

Arbitration Rules Commonly used in Kenya 

I must disclose that I was involved one way or other in the preparation of the 

Nairobi Centre for International Arbitration (NCIA) as well as the Chartered 

Institute of Arbitrators Kenya Branch (CIArb(K) Arbitration Rules of 2012 and 

2020. The views I have expressed here are mine and mine alone.  

 

Rule 17 in the CIArbK 2012 Rules is worth commenting on because many 

arbitrations started before 2020 are still being carried out under those rules 

except where the parties have shifted to the later rules. It stipulates that 

 “Neither the Branch, its officers nor any Arbitral Tribunal is liable to any party 

for any act or omission in connection with any arbitration conducted under 

these Rules”.  

 

That rule gives, or so it purports, absolute immunity to arbitrators. It 

conveniently leaves out the statutory rider about actions done by an arbitrator 
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in bad faith. Would such arbitratorspeak survive judicial scrutiny? A simple 

reading gives the impression that the rule extends arbitrator immunity beyond 

the statutory provision. The 2020 rules are silent on arbitrator immunity. It is 

just as well since that has been fully addressed in the Act.  

 

CIArbK, incidentally, still requires its arbitrators, prior to appointment, to 

confirm that they had adequate professional indemnity cover (PI). It has no 

guidelines on what such a cover would entail. CIArbK’s members belong to 

other professions like law, valuation, engineering etc. in which PI covers are 

required. Whether boilerplate PI covers in those professions cover arbitration 

practice is another discussion altogether.  

 

Rule 35.(1) of the NCIA Rules (Rev. 2019)7 stipulates that: 

 

 “The members of Board, the staff of the Centre, the Arbitral Court, the 

Registrar, the  arbitrators or the experts to the Arbitral Tribunal shall not be 

liable to any party for any act or omission in connection with any arbitration 

conducted pursuant to these  Rules, except where the act or omission is proved 

by that party to constitute  intentional act or omission committed by the body or 

person alleged to be liable to  that party.” (Emphasis added.) 

 

The above rule excludes deliberate acts or omissions of the arbitrator from 

immunity.  It also extends immunity to “experts of the tribunal”, who would 

definitely be expert witnesses engaged by the arbitral tribunal and probably also 

those appointed by the parties.  

 

Judicial scrutiny of the apparent truncation or extension of the statutory 

arbitrator immunity through the above NCIA and CIArbK rules would have to 

address whether s. 16B of the Act leaves any room for innovation or intervention 

by arbitrators, parties or arbitral institutions.  

 

                                                     
7 https://ncia.or.ke/wp-content/uploads/2021/02/Final-NCIA-Revised-Rules-2019.pdf 



Absolute Immunity of Arbitrators: Fact,                ((2023) 11(1) Alternative Dispute Resolution))     
Fallacy or Fantasy? Paul Ngotho HSC   
 

182 

 

The Bellevue Case8 

A recent Supreme Court judgment by D. K. Maraga, P.M. Mwilu, M.K. Ibrahim, 

S.C Wanjala and I. Lenaola SCJJ in Bellevue thoroughly interrogates the extent of 

the immunity which Kenyan judges enjoy. The court ventures into propositions 

which, by extension, are applicable to arbitrators thereby giving insight into 

arbitrator immunity neatly concealed somewhere in the works.  

 

The sole arbitrator, who is named as the third respondent, has stopped 

arbitrating disputes following his recent appointment as a judge of the Court of 

Appeal. That is incidental. He could as well have been listed as an interested 

party or left out altogether as no orders were sought against him. Furthermore, 

naming an arbitrator is a respondent or as an interested party in an application 

merely for his or her disqualification is not, for the purpose of this article, 

considered to be a suit against the arbitrator. However, if the prayers sought go 

beyond removal then that will be considered a suit against the arbitrator.  

 

Incidentally, the arbitrator’s final award of 17th December 2014 in arbitral 

proceedings was adopted by court on 8th April 2016. The petitioner had 

boycotted the arbitration because it believed that the earlier arbitral proceedings 

under a different arbitrator had been effectively terminated, or were eligible for 

eminent termination, under s. 26 of the Arbitration Act 1995 due to a court order 

that the earlier arbitrator had done something which robbed him of jurisdiction. 

It did not defend the enforcement proceedings or apply to court to set aside the 

ex parte arbitral award. 

 

The 1st and 2nd Respondents are judges of the High Court of Kenya. They were 

sued in their personal capacities following certain orders they issued with 

respect to the arbitration. According to M’Inoti JA, all that the two judges did to 

aggrieve the petitioner so much was that they, in the petitioner’s view, 

                                                     
8 Bellevue Development Company Limited v. Hon. Justice Gikonyo, Hon Justice 
Kariuki, Paul Mwaniki Gachoka and Vinayak Builders Ltd Supreme Court of Kenya 
Petition No. 42 of 2018 accessible at http://kenyalaw.org/caselaw/cases/view/195064/ 
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“misinterpreted and misapplied” a statute. The key issue for determination in 

both the Court of Appeal (Waki, M’Inoti and Kiage JJA)9 and the Supreme Court 

was whether judges in Kenya had absolute immunity under the Constitution of 

Kenya article 160.(5), which stipulates that: 

 

“A member of the Judiciary is not liable in an action or suit in respect of 

anything done or omitted to be done in good faith in the lawful 

performance of a judicial function.” (Emphases added.) 

 

The petitioner argued in both courts that the answer to the question of whether 

judicial immunity was absolute was in the negative. To it, Article 160(5) of the 

Constitution of Kenya 2010 unambiguously declares a qualified immunity, such 

that a suit could properly be instituted against a judge if either or both of the 

two elements of good faith and lawfulness are lacking from the act or omission 

complained of.  

 

The only comfort to the petitioner can be gleaned from M’Inoti JA, who 

nevertheless dismissed the petition for being filed in the wrong forum, but took 

the view that:   

 

“Where a judge acts in bad faith or omits to act in good faith in the lawful 

performance of his or her judicial function, that fundamentally raises 

questions of his or her integrity and fidelity to the judicial oath of office, 

and in my view, the remedy under the Constitution is not an action or 

suit against such judge… Article 168, a specific and elaborate procedure 

for dealing with that kind of judge. I would accordingly read Article 

160(5) to be saying that judicial immunity is not available to a judge who 

acts in bad faith or omits to act in good faith in the lawful performance 

of his or her judicial function.” (Emphasis added.) 

 

                                                     
9 http://kenyalaw.org/caselaw/cases/view/158767/ last accessed on 28th May 2020. 
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When the Court of Appeal asked the petitioner where the line was to be drawn 

between gross errors of law and ill-will, the answer was that the ill will was to 

be inferred from the “fact” that the two judges went against the clear provisions 

of statute. And when the court inquired whether any authority was available to 

buttress what was “clearly a novel proposition”, the equally unhelpful, indeed 

rather evasive answer, was that “we have the Constitution which is unambiguous.”  

 

Thus, in the petitioner’s view, every error or misinterpretation of law exposes a 

judge to personal litigation. The courts thought that such an approach would 

open an “intolerable deluge of litigation, each unhappy litigant suing Judges 

left, right and center as wounded pride dictates”. 

 

The reasoning of both courts is clear, although M’Inoti JA’s decision is easiest to 

read because it is about a page long. First, they admit that judges are not 

infallible. Second, that the Constitution does not condone judicial misconduct. 

Third, that a judge who misbehaves himself or herself is answerable, but in the 

Judicial Service Commission not in a court suit against the judge. Fourth, that 

an appeal mechanism exists to right any wrong a party might suffer due to a 

judge’s judicial errors and mischief – obviously, such a remedy is not available 

in the cases where appeals are not allowed or possible like in Supreme Court 

decisions. Fifth, that the underlying public policy concerns are that judges 

should have the liberty to decide cases before them without the fear of expensive 

personal suits from every sour loser and the possibility of courts being clogged 

with cases against judges.   

 

The Supreme Court’s answer is in para 70 of their judgment, where they endorse 

Mativo J’s statement in Maina Gitonga v. Catherine Nyawira Maina & Another that: 

 

‘It is undoubted that under the established doctrine of judicial immunity, 

a judicial officer is absolutely immune from criminal and civil suit 

arising from acts taken within or even in excess of his jurisdiction” 

(Emphasis added.) 
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They deal with the words “good faith” and “lawful” by endorsing Kiage JA’s 

“rendition of that absoluteness” by citing part of his judgement: 

 

“I have no difficulty whatsoever in holding that judicial officers are 

under Article 160. (5) immunized from any action or suit on account of 

their performance of a judicial function. I do not apprehend that the 

words “good faith” and “lawful” in sub-Article are a qualification or 

limitation of the immunity for the rather obvious reason than so long as 

a judge is acting in a judicial capacity and exercising his usual 

jurisdiction, there is the commonsensical presumption that he is acting 

lawfully and in good faith… to hold otherwise would lead to the absurd 

position of good faith bases of judges’ actions being debatable points and 

open to intolerable deluge of litigation, each unhappy litigant suing 

Judges left, right and center as wounded pride dictates.” (Emphases 

added.) 

 

The Supreme Court is categorical in paras 75 and 83, read together: 

 

 "Under our law, the remedy for a litigant making allegations of fraud, 

dishonesty and/or perversity lies, not in a suit against such a Judge but in a 

petition  to the Judicial Service Commission for removal from office under 

Article 168 of the  Constitution…. the Petitioner ignored the express route of a 

petition under Article  168 of the Constitution if he thought the Judges 

misconducted themselves and  instead chose the unacceptable route of a suit 

against the Judges. We therefore  reiterate that immunity of a Judge can only be 

stripped in our realm, by proceedings  through the Judicial Service Commission 

and not by a civil suit as argued by the  Petitioner." 

 

Absolute immunity of judges from prosecution in court has been established. 

The courts’ treatment of the words “good faith” and “lawful” in the 

interpretation of Article 160 (5) applies, and must apply, to the interpretation of 

16B of the Act. Identical legal text cannot be interpreted differently just because 

one is in the constitution while the other one is in a statute. If anything, the Act 
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gives arbitrator more immunity than the judges because it only refers to “good 

faith” and is unconcerned about “unlawful” decisions.  

 

The Grain Bulk Cases 

The two High Court of Kenya cases arose from the same parties, the same 

dispute, the same contract and the same project. They involve grave complaints 

about the sole arbitrators. In both cases, a party had demanded a refund of the 

fees it had paid to the arbitrator.  

 

In Mistry Javda Parbat Company Ltd v. Grain Bulk Handlers Ltd (Miscellaneous Civil 

Application 506 of 2011 at High Court at Nairobi (Milimani Commercial Courts)10, the 

court removed the arbitrator for admitting one party’s belated witness 

statement, which was served on the eve of the oral hearing and rejecting the 

other party’s application the following morning to adjourn the hearing in order 

to file a rejoinder. Significantly, the Applicant’s prayer for the arbitrator to 

refund the fees it had paid to him was dismissed. 

 

In Grain Bulk Handlers Ltd. v. Mistry Javda Parbat Company Ltd v. (Miscellaneous 

Civil Application 538 of 2015 at High Court of Kenya, Milimani Commercial & 

Admiralty Division)11, the court said that:  

 

 “the Arbitrator, having so incompetently handled the said arbitration, and 

having  delivered no award, and having wasted the time of the parties herein, 

ought not to  be remunerated for there is no valid consideration for such 

remuneration. However,  this court will allow the Arbitrator to keep one half 

of the total fees and expenses  already paid to him by the parties….  the 

Arbitrator shall refund one half of total fees  and expenses paid to him by GBH 

in the arbitration”  

 

This is one of the very few cases in which a court has ordered an arbitrator to 

return any part of fees received from the parties. One would need to read the 

                                                     
10 http://kenyalaw.org/caselaw/cases/view/85719 
11 http://kenyalaw.org/caselaw/cases/view/130579/ 
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whole judgment in order to appreciate why the judge took that position. An 

application for the court to review the decision was unsuccessful but apparently 

there are pending appeals.  

 

The arbitrators in the two cases above were not named as parties in any of the 

cases. However, the arbitrator in the first case filed a replying affidavit and was 

represented by counsel. It is worth noting that in both cases, the court did not 

expressly address the issue of arbitrator immunity under either Article 160 (5) 

of the Constitution of Kenya generally or under s. 16B of the Act in particular.  

 

Majanja J’s ruling dated 21st December 2022 in Misc. Appl. No. 538 of 2015 in Grain 

Bulk Handlers Ltd v. Phillip Bliss Aliker, as reported in the print media12, went 

viral in various arbitrator social media. Yet it merely clarified Ogola J’s 

substantive earlier order by stating how much, in Ksh., the arbitrator should pay 

to the applicant.  

 

Justice Ogola’s ruling stood out singly for about five years. Then came Kenya 

Ports Authority v Base Titanium Limited [2021] eKLR where on 26th February 2021 

the court found that the arbitrator, a retired judge at that, had charged 

exorbitant fee and removed him from the proceedings without ordering a 

refund. It was followed by George Arunga Sino t/a Maywood Auctioneers v NCBA 

(Formerly NIC Bank Limited) [2022] eKLR where the High Court removed the sole 

arbitrator and ordered him to refund some of the fees he had received from one 

party. the costs appear to me to be exorbitant and excessive. 

 

 

 

 

                                                     
12 “Judge orders arbitrator to refund grain bulk sh 2.9m fees”, Business Daily, 6th 
January 2023 accessible at  
https://www.businessdailyafrica.com/bd/corporate/companies/judge-orders-arbitrator-to-
refund-grain-bulk-sh2-9m-fees--4076852 
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Kenyan Statutory Tribunals 

Incidentally, statutory immunity to dispute resolvers under Kenyan law is not 

limited to arbitrators. Two examples will suffice.  

 

The Political Parties Disputes Tribunal members are employees of the Judicial 

Service Commission and therefore “members of the Judiciary”. They fall 

squarely under Article 160. (5) of the Constitution of Kenya 2010 and the other 

relevant statutes. As if that is not enough, s. 41. (1) of the Political Parties 

Disputes Tribunal (Procedure) Regulations, 2017 provides that: “A member of 

the Tribunal is not liable to be sued in any civil court or Tribunal for any act 

done or ordered to be done by him or her in the discharge of judicial functions” 

 

S. 178.(1) of the Public Procurement and Asset Disposal Act Rev. 201613 

stipulates that: “A person shall not, in his personal capacity, be liable in civil or 

criminal proceedings in respect of any act or omissions done in good faith in the 

performance of his duties under this Act.” 

 

Remedy Against Errant Arbitrators and Arbitral Institutions 

Absolute immunity from prosecution does not make judges and arbitrators 

above the law. It is just that a different law and procedures are applicable in 

order to safeguard those officers, their offices and the justice systems from 

disruption and ridicule.   

 

Every jurisdiction has mechanisms for dealing with errant judges. The practice 

in Massachusetts as at 1868 is stated in Randall v. Brigham above. In Kenya the 

first port of call is the Judicial Service Commission, which, like its equivalent in 

other countries, is not perfect but acts as a deterrent and keeps the most 

notorious offenders in check. That some rotten apples among judges and 

arbitrators is undisputed, but that is the cost the parties and public generally 

has to accept. It is a trade-off. 

                                                     
13 file:///C:/Users/Paul/AppData/Local/Temp/PPADARevisedEdition%202016.pdf accessed 

on 27th August 2021. 
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The Arbitration Act of Kenya 1995 provides for various court interventions 

through the removal of arbitrators or setting aside the arbitral awards. In 

addition, arbitral institutions presumably punish arbitrators by not appointing 

them again. The arbitrator’s professional body should also have a disciplinary 

mechanism. However, as demonstrated elsewhere, the current self-regulatory 

and/or statutory controls of professionals at national14 and international15 levels 

are weak, dysfunctional or lacking altogether. 

 

The Arbitration Act 1995 does not grant any immunity to arbitral institutions. 

The institutional rules grant the respective institutions immunity from 

prosecution. 

 

Epilogue 

Would a party which has suffered mistrial, bias or gross injustice in court be 

entitled to recover its from court the filing fees etc.? Of course not. It is also 

inconceivable that a judge's salary (the equivalent is arbitrator's fees and 

institutional charges like the appointment fees and the administering 

institution’s fees and disbursements) would be “recalled” either as a 

punishment to the judge or a compensation to the complainant.  

 

The position in Kenya, as captured in the Bellevue judgements is that judges have 

absolute immunity from prosecution in court for acts, omissions and decisions 

made in the course of their judicial work. Anyone still in doubt should consider 

the mood of the Supreme Court when awarding costs in Bellevue: 

 

 “What of costs? The Petitioner was represented throughout the judicial 

proceedings.  It certainly ought to have been properly guided on the risks it 

was taking when it  launched itself upon a most unorthodox path. It must now 

reap the consequences of  that risky venture. It must be ordered to pay costs to 

all the Respondents both in the  Courts below and in this Court.” 

                                                     
14 https://youtu.be/_uRyaw0cpxM 
15 https://youtu.be/4Quc-xiWcwo 
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The court did not make a passing reference, or even pretend to apply the 

cardinal rule on costs yet that would have sufficed. Instead, it indirectly 

suggested that the petitioner had been misguided by his counsel in pursuing 

that “most unorthodox path” and “risky venture”, for which it must reap the 

consequences.  

 

Kiagi JA was less charitable to Bellevue’s advocate:  

 

 “I find it strangely curious that counsel for the appellants pressed on with the 

plea in  intrepid fashion even when it was rather obvious that absent any 

authority to the  contrary, the weight of all learning and judicial 

pronouncements presented is for the  upholding of judicial immunity. I should 

hope that the Law Society and our country’s  Law Schools are not 

propounding and propagating a philosophy, cynical in its  conception and 

Kafkesque16 in its consequences, that when a lawyer loses a case, his recourse 

is to sue the judge.” 

 

In the beginning of Bellevue cases was Justice Fred Ochieng, whose decision in 

the High Court17 precipitated the cases in the Court of Appeal and the Supreme 

Court, He cited Lord Tenderden C J18:  

 

 “This freedom from action and question at the suit of an individual is given by 

the  law to the Judges, not so much for their own sake as for the sake of the 

public, and  for the advancement of justice, that being free from actions,  they 

may be free in  thought and independent in judgement, as all who are to 

administer justice ought to  be”. 

 

                                                     
16 “having a nightmarishly complex, bizarre, or illogical quality” according to Meriam-
Webster English online dictionary at https://www.merriam-
webster.com/dictionary/Kafkaesque 
17 http://kenyalaw.org/caselaw/cases/view/135363 
18 GARNETT Vs. FERRAND [1824 - 1834] ALL.E.R 244, at page 246 
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The reasons which justify the granting of such immunity to judges apply to 

arbitrators. The same constitutional immunity which covers judges are 

applicable to arbitrators, who also carry out judicial function. The immunity of 

arbitrators is further safeguarded in the Arbitration Act of Kenya 1995. 

Therefore, arbitrators in arbitrations seated in Kenya enjoy absolute immunity. 

In other words, absolute arbitrator immunity from prosecution in court is a fact, 

not fallacy or fantasy. 



 

 

 

 
 



 

 

 

 



 

 

 

 



 

 

 

 



 

 

 

 




